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On July 8, 2004, a jury found defendant WIIiam
Harrison guilty of one count of possession of a firearmby a
convicted felon, in violation of 18 U S.C. 8§ 922(g)(1) and 18
US C 8§ 924(e). Before the Court now are defendant’s notion to
reconsider the denial of his Rule 29 notion, titled “Mtion for
Acquittal Based on Previous Rule 29 Mdtion,” and defendant’s
notion for newtrial pursuant to Rule 33.' The Court held a

heari ng on these notions on Decenber 27, 2005.

BACKGROUND
This case has been before the Court since July 10,
2003, when the defendant WIlliam Harrison (a/k/a Sl oan Anderson)
was charged, by way of indictnment, with one count of possession
of a firearmby a convicted felon, in violation of 18 U S.C. 8§

922(g) (1) and 924(e). Because this case has had a | ong and

!Def endant drafted and subnmitted both witten notions
hi msel f, unassi sted by counsel. Counsel argued part of the
notion for newtrial at hearing before the Court on Decenber 27
2005.



sonmewhat convol uted history before the Court, the Court provides

a chronol ogy of the case bel ow

A Prelimnary Matters

M. Harrison initially appeared before Magi strate Judge
Diane M Wl sh on August 7, 2003, and asked the court to appoint
counsel because he was unable to retain private counsel
Magi strate Judge Wl sh appointed the Federal Public Defender to
represent the defendant. The appointed defender infornmed the
Court that, after reviewing the indictnent with the defendant,

t he defendant wi shed to waive a formal reading of the indictnent
and enter a plea of not guilty. No bail was set. Because of a
state parol e detainer, the defendant was returned to state

cust ody pendi ng the outcone of this case.

On August 13, 2004, after it was discovered that there
was a conflict of interest with the Federal Public Defender, the
def endant appeared before Magi strate Judge Carol Sandra More
Wells. Magistrate Judge Wel |l s appoi nted anot her attorney, M.
Carlos A Martir, Esq., to represent the defendant pursuant to
the Crimnal Justice Act. The defendant objected to the change
because he had already nmet with a | awer fromthe Federal
Def enders and he did not wish to change | awers. After Judge
Wl ls told the defendant that he could ask the Court for a new
| awyer if he was not satisfied with M. Martir’s representation,

t he def endant accepted the appoi ntnent of new counsel.
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B. Appear ances Before the Court

The Court specially listed M. Harrison’ s case for
trial on October 9, 2003. Pursuant to the notions fromboth the
government and the defense, the Court continued the trial to

Cct ober 23, 2003.

1. The COctober 23, 2003 trial date

On Cctober 23, 2003, the Court was set to arraign the
def endant on the superceding indictnment? that was filed and to
begin trial. At that time, M. Mrtir requested a week’s
conti nuance, stating that because the defendant had just arrived
fromstate custody the day before, the defendant had not had the
opportunity to fully review the discovery in his case. M.
Harrison asked to address the court and indicated his desire to
represent hinself. In addition, the defendant presented the
Court wth “affidavits,” the neaning of which were not clear.

The Court set a status and scheduling conference for
Monday COctober 27, 2003, and directed M. Martir to nmeet with the
def endant before that tinme and review the Governnent’s discovery.
The Court al so granted the defendant’s oral notion for a
conti nuance and continued trial for a week, until Cctober 30,

2003, finding pursuant to the Speedy Trial Act that the denial of

2A superceding indictment was filed on Cctober 21, 2003,
chargi ng the defendant with the sane offense but adding the alias
“WIIliam Anderson” to the indictnent.
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a conti nuance woul d deny the defendant effective assistance of

counsel .3

2. October 27, 2003 status and scheduli ng conference

On Cct ober 27, 2003, at the status and schedul i ng
conference, M. Martir reported to the court that although he had
met with his client and had left a copy of the discovery
materials with the FDC, they apparently had not been forwarded to
the defendant. M. Martir also informed the court that the
defendant still w shed to proceed pro se. The Court asked M.
Martir to bring a copy of the discovery materials to the
defendant (by 4:30 p.m) while the defendant was still at the
courthouse. The Court stated that it would address the
defendant’s desire to proceed pro se after the defendant had the
opportunity to review the discovery.

At that point, the defendant informed the court that
his nane was “Sloan WIIiam Anderson,” not WIlliamHarrison as it
is listed on the indictnment (and superceding indictnent).* The
def endant then questioned the jurisdiction of the court in a

| engthy speech to the Court.®> As a result of the defendant’s

3 The date was not nmeant to be a fixed date, but was set for
schedul i ng purposes. (Tr. 5, Cctober 23, 2003.)

*(Tr. 5-7, Cctober 27, 2003.)

®> The basis for M. Harrison's argunent was not clear. (Tr.
7-11, Cctober 27, 2003.)



behavi or, the Court continued the arraignnment until the foll ow ng
week. The agenda for the hearing on that date was: (1) to

consi der the issue of whether a conpetency exam nation should be
ordered; and (2) if no conpetency exam nation was to be ordered,
then the defendant was to be arraigned and the Court woul d
address the defendant’s desire to represent hinself.®

3. Hearing to determne if a psychol ogical/
psychi atric evaluation should be ordered

A hearing to determ ne whether a psychol ogi cal
eval uation of the defendant should be conducted was held on
Novenber 4, 2003.7 At that hearing, the Governnent argued that a
psychol ogi cal eval uation of the defendant shoul d be conducted
based on the defendant’s nultiple filings and “nultiple
ranmbl i ngs,” which included a notion under the War Powers Act, a
notion sounding in contract, and his oral challenges to the
jurisdiction of the court. Defense counsel, M. Mrtir, joined
in the Governnent’s notion. Upon further inquiry of the Court

however, M. Martir reveal ed that, although the defendant did

® The defendant’s trial was continued from October 30, 2004
to November 4, 2004, pursuant to the Speedy Trial Act, 18 U.S.C.
§ 3161 (h) (8) (A) and (B), upon the Court’s finding that the
defendant’s interest in effective representation, either by
himself or through a lawyer, would be impaired if his trial was
not continued.

" The Governnent filed an unopposed notion for a conpetency
eval uati on on Cctober 28, 2003, based upon the defendant’s
irrational and conbative behavior before the court.
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have the Governnent’s discovery at that point, the defendant had
refused to engage in any comuni cations with M. Martir at al
because he intended to proceed pro se.

When asked to speak on his own behal f, the defendant
repeated his challenges to the jurisdiction of the Court, and
addressed the issue of conpetency, although his position was not
clear.® Upon consi deration of the defendant’s deneanor and his
presentations in court, the pleadings filed by the defendant, and
M. Martir’'s representations to the Court as to his |ack of
communi cation with the defendant, the Court concluded that there
was reasonabl e cause to believe that the defendant nay be
i nconpetent to proceed pursuant to 18 U.S.C. § 4241(a).°®
Accordingly, the Court ordered the Bureau of Prisons to conduct a

psychol ogi cal exam nation of the defendant for a period of 30

8 (Tr. 6-8, Novenber 4, 2003.)

° Pursuant to 18 U.S.C. § 4241, a “court shall grant [a]
motion [for a hearing to determine the mental competency of the
defendant] or shall order such a hearing on its own motion, if
there is reasonable cause to believe that the defendant may
presently be suffering from a mental disease or defect rendering
him mentally incompetent to the extent that he is unable to
understand the nature and consequences of the proceedings against
him or to assist properly in his defense.” 1In United States v.
Jones, 336 F.3d 245, 256 (3d Cir. 2003), the Third Circuit
articulated that ultimately the analysis of whether “reasonable
cause” exists is “informed by the two-pronged test for legal
competence articulated in the [Supreme Court’s opinion in]
Drope,” namely whether the defendant (1) has the capacity to
assist in his defense and (2) comprehends the nature and possible
consequences of a trial.




days. 1°

4. Conpet ency eval uati on and heari ng

On February 17, 2003, the Federal Bureau of Prisons
sent a report and psychol ogi cal evaluation of the defendant to
the Court. In the evaluation, the psychol ogi st who eval uated the
def endant unequi vocal |y opined that the defendant was conpetent
to stand trial.! Thereafter, a conpetency hearing was set for
March 16, 2004. Prior to the hearing the Governnment filed: (1) a
notion for order of conpetency; (2) a request for a pro se
col l oquy of the defendant; and (3) a response to the defendant’s
notions related to the court’s jurisdiction. The conpetency
heari ng was continued to March 30, 2004, to all ow substitute
counsel to enter an appearance on the Government’s behal f.

At the conpetency hearing on March 30, 2004, both the
Government and M. Martir stood on the report of Bureau of
Prisons, and notioned the Court to find the defendant conpetent.

After being afforded an opportunity to speak by the Court, the

“ Time fromthe date of the order entered to the day the
def endant was returned to the district and determ ned to be
conpet ent was excl uded under the Speedy Trial Act pursuant to 18
US C § 3161(h)(1)(a),(h) and § 3164.

1 Specifically, the evaluator found that: (1) M. Harrison
did not suffer froma nental disease or nmental defect under the
law;, and (2) M. Harrison was conpetent to stand trial (i.e., he
possessed a rational and factual understanding of the
proceedi ngs, coul d assist |egal counsel in his defense, and could

rational ly make decisions regarding | egal strategy). (See Report
8.)



defendant did not object to the finding that he was conpetent to
stand trial.' Upon consideration of the report and eval uation

of Dr. Ryan, the representations of counsel, and having afforded
t he defendant an opportunity to speak, the Court found that the
def endant was conpetent to stand trial and granted the
Governnment’s notion to that effect. After making that

determ nation, the Court attenpted to conduct a Faretta coll oquy
to determ ne whether the defendant was conpetent to represent

hi nsel f.*® The defendant woul d not answer any of the Court’s
guestions, stating that he did not consent to the Court’s
jurisdiction and woul d not answer any questions until
jurisdiction was established. The defendant woul d not even
answer the direct question of whether he wi shed to proceed pro se
at that tinme. The Court then adjourned the hearing and schedul ed

a Faretta hearing for April 28, 2004.1%

2(Tr. 5, March 30, 2004.)

B Pursuant to Faretta v. California, 422 U S. 806 (1975), a
court nust establish that a defendant who wi shes to represent him
or herself relinquishes the right to counsel *“know ngly and
intelligently,” and is aware of the “dangers and di sadvant ages of
self-representation.” |[d. at 835.

4(Tr. 7-8, March 30, 2004.)

% Once the defendant was found conpetent, the Speedy Tri al
cl ock began to run. For that reason, pursuant to the Speedy
Trial Act, 18 U.S.C. § 3161(h)(1)(A) and (B), the Court excluded
the tinme between March 30, 2004 to April 28, 2004, upon the
Court’s finding that failure to grant a continuance woul d deny
t he defendant effective representation by hinmself or counsel and
woul d result in a mscarriage of justice.
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5. The Faretta hearing

At the Faretta hearing on April 28, 2004, the Court
began by asking the defendant if he wi shed to proceed pro se.
| nstead of answering the Court’s question, the defendant again
chal | enged the jurisdiction of the Court. The Court denied the
defendant’s challenges to the Court’s jurisdiction, finding that
under both the United States Constitution and Title 18 that the
Court had jurisdiction to try the defendant for one count of

possession of a firearmby a convicted felon.?® Thereafter, the

® The Court, a district court of the United States, has
subject—-matter jurisdiction over this criminal matter pursuant to
18 U.S.C. § 3231, which provides that “The district courts of the
United States shall have original jurisdiction, exclusive of the
courts of the States, of all offenses against the laws of the
United States.” 1In the case at bar, the superceding indictment
charged the defendant with violations of the laws of the United
States of America. Moreover, the Constitution provides that a
criminal trial against an individual shall be held in the state
where the crime was committed. U.S. Const. art. III, § 2, cl. 3
and U.S. Const. amend VI. Venue was therefore proper in the
Eastern District of Pennsylvania because the indictment alleged
that the defendant committed the crime for which he was charged

in the Eastern District of Pennsylvania.

Furthernore, the Court acquires personal jurisdiction
over a crimnal defendant when the defendant appears before the
court, whether voluntarily or involuntarily. See United States
V. Quatermain, No. 78-308, 1982 U.S. Dist. LEXI S 14996 (E.D. Pa.
Cct ober 26, 1982). Personal jurisdiction is not defeated by the
defendant’ s assertion that he was brought before the court
illegally. See Frisbie v. Collins, 342 U S. 519, 522
(1952) (“[T] he power of a court to try a person for crime is not
inpaired by the fact that he ha[s] been brought wthin the
court's jurisdiction by reason of a "forcible abduction."); see
also Ker v. Illinois, 119 U S. 436, 444 (1886); United States v.
Dar by, 744 F.2d 1508, 1530 (11'" Cir. 1984)(stating that the Ker-
Frisbie doctrine, holds that “a defendant cannot defeat personal

4]
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Court again asked the defendant to state whether he w shed to
proceed pro se. Refusing to consent to the jurisdiction of the
Court, the defendant would not answer any of the Court’s
questions. ! Because the defendant refused to participate in the
Faretta coll oquy, the Court found that the defendant waived his
right to represent hinmself and that M. Martir would continue to

represent the defendant.!®

jurisdiction by asserting the illegality of the procurenent of
his presence”). Therefore, for all of the above reasons, the
defendant WIlliamHarrison is properly before this Court.

T(Tr. 5-8, April 28, 2004.)

B(Tr. 9, April 28, 2004.) The Third Circuit has recognized
that the Sixth Arendnent right of self-representation is unique
because it cannot be exercised wthout the concom tant waiver of
anot her fundanmental right that is also protected by the Sixth
Amendnent — the right to counsel. Buhl v. Cooksey, 233 F.3d 783,
789 (3d GCir. 2000). The Third Crcuit has instructed that
“[c]lourts nmust indul ge every reasonabl e presunpti on agai nst a
wai ver of counsel.” 1d. at 790. 1In order to overcone this
presunption, a defendant nust “clearly and unequivocal ly” make
known his request to proceed pro se. 1d. The |aw does not
require the defendant to “recite sone talismanic fornmula,” in
invoking his right to self-representation and the request need
not be witten or the formof a formal notion filed with the
court. I1d. at 792. It need only be an “affirmative” and
“unequi vocal ” request. 1d. As noted above, in this case, the
def endant expressed his desire to represent hinself during at
| east one previous appearance before the court. The defendant
had al so expressed his desire to proceed pro se through his
counsel

Because of the defendant’s statenments that he wi shed to
proceed pro se, the Court attenpted to nmake a determ nation that
his wai ver of his right to counsel was “know ng, voluntary and
intelligent” based upon a “penetrating and conprehensive
exam nation of all the circunmstances.” Buhl, 233 F.3d at 799
(quoting United States v. Welty, 674 F.2d, 185, 189 (3d Cr
1982)). However, the court cannot properly nmake such a
determ nation w thout conducting “an adequate inquiry under
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Also at the hearing held on April 28, 2004, the Court
arrai gned the defendant on the superceding indictnent filed on
October 21, 2003 in this case. The defendant woul d not answer
any of the Court’s questions in the arraignnent coll oquy.
Therefore, after reading the superceding indictnent to the
def endant (including the notice of prior conviction and the
notice of forfeiture), the court ordered that a plea of not
guilty be entered on the defendant’s behal f.?°

The Court then set trial in this matter for July 7,
2004, and entered an order: (1) denying all of the defendant’s
filing objecting to the jurisdiction of the court (as well as the
defendant’s oral objections); (2) finding that the defendant
wai ved his right to proceed pro se; (3) directing that a “not
guilty” plea be entered on his behalf; and (4) and setting trial

in this matter for the abovenenti oned date.

Faretta.” |1d. at 797. Because the defendant in this case
refused to participate in the Faretta col |l oquy, the Court could
not properly determ ne whether the defendant was know ngly,
voluntarily, and intelligently waiving his right to counsel. As
a result, the Court found that defendant had waived his right to
represent hinmself and ordered M. Martir to continue to represent
t he def endant.

® The court al so advised the defendant that if he wished to
represent hinself and he was willing and able to answer the
Court’s questions, the Court would make the determ nation of
whet her the defendant was knowi ngly, intelligently and
voluntarily giving up his right to counsel. (Tr. 12, April 28,
2004.)

11



6. Trial and post-trial notions

M. Harrison was represented by M. Martir at his
trial, which began on July 6, 2004. At trial, the governnent
presented evidence that, at about 5:00 a.m on Septenber 24,

2002, M. Harrison was arrested by Phil adel phia Police Oficer
Bill Ermwin after Oficer Ermin witnessed M. Harrison shooting a
gun on the street. After the shooting, Oficer Erwin pursued the
def endant and wat ched the defendant throw an object, believed to
be a gun, into a yard. Oficer Erwin then apprehended the

def endant, and placed himunder arrest. Police Oficers Mra

Vi nson and Salters Davis, who had by then arrived at the scene,
retrieved a gun froma nearby yard, and took it into evidence.
The governnent presented evidence establishing that the shel
casings found at the scene of the shooting had markings that

mat ched the firearmretrieved fromthe yard. Additionally, the
gover nnment presented evidence that the defendant had prior

convi ctions.

The defense did not present any w tnesses, but asserted
that the governnent had failed to neet its burden in establishing
that the defendant was the individual who had fired the gun. The
def ense proposed that the defendant had not fired the gun, but
had i nadvertently been caught in a firefight.

The jury returned a verdict of guilty on July 8, 2004.

On July 14, 2004, M. Harrison filed a notion for acquittal

12



pursuant to Federal Rule of Crimnal Procedure 29.2° The notion
for acquittal was based on three grounds: (1) the prosecution
wi t hhel d Brady evidence; (2) the prosecution did not “nmake out a
case” agai nst defendant because there was no identification of
M. Harrison; and (3) the jury did not find the defendant guilty
of affecting comerce.

On Septenber 27, 2004, the Court convened in this case
for a sentencing hearing. The Court denied defendant’s Rule 29
nmotion, finding that there was no showi ng that any material had
been wi thheld by the prosecution, and that the questions of
identity and interstate comrerce had been submtted to the jury
and the jury had found beyond a reasonabl e doubt that as to both
of those factors, defendant was guilty. The defendant then
submtted a handwitten nmeno chall enging the jurisdiction of the
Court and the legality of the statutes under which he was
convicted. The Court denied this notion as frivol ous, but
allowed it to be entered onto the record for the purpose of
appeal .

The Court next proceeded to sentencing. Wile M.
Martir had no objections to the presentence investigation report,

M. Harrison raised a nunber of objections under Blakely v.

M. Harrison wote and filed this notion with no
assi stance from counsel .
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Washi ngton, 524 U. S. 296 (2004), and to his crimnal history.?
The Court continued the hearing to allow the governnent to
respond to M. Harrison s objections.

On Cctober 27, 2004, the governnent filed a nmenorandum
respondi ng to defendant’s objections. On January 12, 2005,
def endant sent the Court witten objections. M. Harrison
objected to the finding he was an arned career crimnal, the
finding that he was on parole when the instant offense was
commtted, the calculation of his crimnal history, the finding
that the illegally possessed weapon had an obliterated seri al
nunber, and the whol e gui delines schene as unconstitutional.
These obj ections are pending awai ti ng sentenci ng.

The Court convened again for sentencing on March 16,
2005. The probation officer responded to defendant’s objections
in an addendumto the revised presentence report. At the Mrch
16 hearing, the Court continued the sentencing, and ordered M.
Martir to file a supplenental brief in support of defendant’s
objections and file new objections by May 16, 2005.22 The
sentencing was set for July 14, 2005, and was subsequently

continued until Septenber 6, 2005.

ZM. Martir and M. Harrison had not conmmuni cated regarding
the presentence investigation report. M. Martir expressed that
his client had not wanted to engage in any contact with him
(Tr. 13, Septenber 27, 2004.)

ZNo suppl enental objections were filed by defense counsel.
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In early Septenber 2005, defense counsel noved for
anot her conti nuance of sentencing, contending that his client had
presented himwith newy discovered and potentially excul patory
evi dence, and that he intended to investigate and file a notion
for newtrial. The Court granted this continuance and schedul ed
sentencing for Cctober 14, 2005. On October 13, M. Martir
request ed yet another continuance to enable himto continue
researchi ng the new evidence, and the sentencing was continued to
Novenber 10, 2005.

On Novenber 10, 2005, the Court held a hearing in this
case. M. Martir represented that after his research into the
new y di scovered evidence, he had concl uded he woul d not be
filing a Rule 33 notion for newtrial, and would be relying on
t he objections sent by defendant in January 2005 at sentencing.
He al so requested a conti nuance to prepare for sentencing. The
Court granted the continuance.

M. Harrison filed a renewed notion for acquittal based
on his previous Rule 29 notion? on Novenber 21, 2005, and a
nmotion for new trial based on newy di scovered evi dence on
Decenber 12, 2005.%* M. Harrison also sent a letter to the

Court indicating that he wanted to represent hinself on his

2 The Court denied defendant’s initial Rule 29 notion on
Sept enber 27, 2004.

#Both notions were witten and filed by defendant on his
own.

15



| atest notions and that he believed M. Martir was working with
the prosecution to “seal this conviction,” and had been
wi t hhol di ng i nportant evi dence.

On Decenber 27, 2005, the Court once again convened for
sentencing in this case. After inquiry by the Court, M. Mrtir
stated that there was no problemin his continuing to represent
M. Harrison. The Court then colloquied M. Harrison, who stated
that he agreed to be represented by M. Martir at the hearing.
(Tr. 11, Decenber 27, 2005.) M. Mrtir presented his argunent
and exam ned two w tnesses, with cross-exam nation and rebutt al
by the governnent.? The Court permitted M. Harrison to argue a
point regarding the alteration of evidence by the governnent.

On January 5, 2006, the Court received another letter
fromM. Harrison in support of his notion for new trial,
asserting, as he had in his witten notion, that he had not

recei ved the docunents attached to his notion before trial.

1. DEFENDANT' S POST-TRI AL MOTI ONS
The Court will first address M. Harrison's notion for
reconsi deration of the denial of his Rule 29 notion, and then his

Rul e 33 notion for new trial, argued on Decenber 27, 2005.

ZM. Mrtir explained that he did not have evidence to
support M. Harrison’s clains regarding alteration of evidence
and could not argue that point.
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A. Mbtion for Reconsideration of Rule 29 Mtion

On Septenber 27, 2004, the Court denied defendant’s
post-trial notion for acquittal pursuant to Rule 29.2% (Tr. 10,
Septenber 27, 2004.) Defendant’s notion for acquittal was based
on the following: (1) defendant failed to receive Brady materi al
prior to his trial; (2) at trial, the governnment produced no
witness to identify the defendant as the person with the gun; and
(3) the governnment failed to prove that the gun in gquestion was
“in or affecting comrerce.” Defendant has filed a notion
requesting the Court to reconsider its denial of the Rule 29
nmotion. The notion will be denied because the argunents
presented were previously addressed on their nerits and deni ed by
the Court. In addition, this notion is untinely.

M. Harrison asserts that the denial of his initial
Rul e 29 notion was erroneous in that the governnment know ngly and
intentionally withheld Brady materials, including tapes of 911
and dispatch calls fromdefendant. M. Harrison alleges he

| earned of the mssing Brady material during trial, when the

% Federal Rule of Criminal Procedure 29 provides that after

a jury verdict, “a defendant nmay nove for a judgnent of
acquittal.” Fed. R Cim P. 29(c)(1). “In ruling on a notion
for judgnent of acquittal nade pursuant to Fed. R Cim P. 29, a
district court nust review the record in the light nost favorable
to the prosecution to determ ne whether any rational trier of
fact could have found proof of guilt beyond a reasonabl e doubt
based on the avail able evidence.” United States v. Brodie, 403
F.3d 123, 133 (3d Gr. 2005). *“A finding of insufficiency should
be confined to cases where the prosecution's failure is clear.”

| d.

17



governnment m stakenly played the wong section of a dispatch
tape, and fromthe government’s trial and sentenci ng nmenoranda.
M. Harrison asserts that the governnent lied to the Court when
it stated on Septenber 27, 2004 that it had produced al
materials to defendant. Additionally, M. Harrison suggests the
Court may not have fully entertained his previous Rule 29 notion
because the Court had been “agitated” by various court filings
made by def endant.

The long and the short of it is that M. Harrison's
di sagreenent with the Court’s earlier ruling on his Rule 29
nmoti on should be raised through the normal appell ate process, not

through a notion for reconsideration. See, e.qg., United States

v. Pellulo, 971 F. Supp. 159, 163 (D.N. J. 1997) (“A notion for
reargunent is not to be used as a vehicle to reargue matters

al ready considered.”) (aff’d in part, rev'd in part, 399 F.3d 97

(3d Cr. 2005)). The Court addressed defendant’s all egation
regardi ng the withhol ding of Brady material in Septenber 2004,
and found that the defense had made no showi ng to support this
contention. (Tr. 9, Septenber 27, 2004.) Defendant offers only
his assertion that the governnent lied to support his renewed
contention that evidence was wi thheld from him

Specifically, M. Harrison argues that the m spl ayed
cassette tape shoul d have been produced, and is evidence of the

wi t hhol di ng of Brady material. At the hearing on Septenber 27,
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2004, the Court asked the governnent to explain the circunstances
surroundi ng the playing of the tape. Assistant United States
Attorney Wendy A Kelly for the governnment expl ained that about
10 seconds of the wong dispatch call was played before it was
stopped. The correct call was then played. (Tr. 5, Septenber
27, 2004.) The Court then found there was no show ng Brady
materi als had been withheld. (Tr. 9, Septenber 27, 2004.) The
defendant’s disagreenment with this finding is not a basis for a
notion for reconsideration.

In addition, this notion is untinely. A notion for
j udgment of acquittal under Rule 29 may be made wi thin seven days
after the jury is discharged, or within a longer tinme period
fixed by the court within the seven days. Fed. R G im P.
29(c)(1). Unless an extension is granted, a renewal or a notion
for reconsideration of the Rule 29 notion would al so have to take

place wthin the seven-day tine period. In United States v.

Gupta, 363 F.3d 1169, 1174 (11th Cr. 2004), the Eleventh G rcuit
found a notion to reconsider the district court’s denial of
defendants’ Rule 29 notion untinmely when it was filed a year
after the initial denial. The court reasoned that “permt[ting]
the unlimted renewal or reconsideration of fully decided notions
woul d needl essly tie up judicial resources and seriously del ay
the final disposition of cases.” 1d. Even considering the fact

that the defendant filed this notion for reconsiderati on w thout
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aid fromcounsel, the notion was filed over a year after the
Court’s initial denial of the notion, and does not contain any
new i ssues or information.

Any contention that the Court was “agitated” by
def endant’ s nunerous filings, and presumably was therefore
notivated to rul e against defendant, is without nmerit in |ight of
t he nunerous conti nuances and acconmodati ons awarded to def endant

and his counsel. The notion will be deni ed.

B. Motion for New Trial Pursuant to Rule 33

On Decenber 12, 2005, M. Harrison filed a notion for
new trial based on newy discovered evidence pursuant to Rule
33.27 M. Harrison attached the follow ng evidence to his
nmotion: (1) the governnment’s Trial Menorandum (2) the
government’s Sentenci ng Menorandum (3) a transcription of a
Phi | adel phia Police Radio D spatch call from Septenber 24, 2002,

at 5:06 a.m; (4) a Cty of Philadel phia incident history detail;

“Federal Rule of Criminal Procedure 33 allows a court,
upon notion of a defendant, to grant a newtrial to that
defendant if required in the interest of justice. Fed. R Cim
P. 33 (2005). *“A district court can order a new trial on the
ground that the jury's verdict is contrary to the weight of the
evidence only if it believes that there is a serious danger that
a mscarriage of justice has occurred--that is, that an innocent

person has been convicted." United States v. Johnson, 302 F. 3d
139, 150 (3d Cir. 2002) (citations and internal quotations
omtted). “Unlike an insufficiency of the evidence claim when a

district court evaluates a Rule 33 notion it does not viewthe
evi dence favorably to the Governnent, but instead exercises its
own judgnment in assessing the Government's case.” 1d. (citations
omtted).
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and (5) an item zed tel ephone bill. Defendant’s argunent is that
this newy discovered evidence denonstrates that the description
of the crinme told by the Government at trial was false, and that
hi s evidence shows that the governnent tanpered with evidence. ?8
He all eges that docunents (3) and (4) were not received fromthe
government until after the trial, and that this delay was a
result of prosecutorial m sconduct.

At argunent on the notion for new trial on Decenber 27,
2005, M. Martir argued in support of the notion for new trial.
M. Martir presented testinony fromM. Harrison and Ms. Rochelle
Morgan, the defendant’s girlfriend, and argued that this
testinony established a factual scenario on Septenber 24, 2002,
the day the incident for which M. Harrison was convicted took
pl ace, that was different than that put forward by the governnent
at trial. Additionally, after seeking | eave of the Court, M.
Harrison personally argued in support of his assertions regarding

evi dence tanpering by the governnent. ?®

# M. Harrison points to a discrepancy between the tine

listed in the governnent’s trial and sentencing nmenoranda that
Police Oficer Bill Erwin saw the defendant shoot a gun (5:00
a.m), and the tinme listed on the transcription of a radio

di spatch I og when a witness called 911 to report a shooting (5:06
a.m) as evidence that the factual scenario put forward by the
government was false. Additionally, M. Harrison asserts that
the call logs do not support the governnment’s case, and show t hat
t he governnent withheld tapes of calls from defendant.

PAfter inquiry fromthe Court, M. Mrtir explained that he
di d not have any evidence that the 911 | og had been altered and
that he could not “in good conscience, make such an argunent.”
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In essence, both M. Harrison and M. Martir argued
that the new evidence put forward, including the docunents and
the witness testinony, shows that M. Harrison had been initially
detai ned as an eyewitness, not imredi ately arrested as having
been engaged in the shooting. Wile detained as an eyew t ness,
in the back seat of the police car, M. Harrison nade severa
phone calls, the times of which are printed on the cellular phone
bill. The fact that he was able to nake these phone calls,
argues defendant, denonstrates that he was not placed under
arrest for the shooting imediately, and the jury, if presented
with this evidence, would have found defendant not guilty.

M. Martir relied on the testinony of defendant and Ms.
Morgan to establish the existence of the phone and the bill, and
to show the calls had been made. M. Harrison’s argunent was
nmore el aborate, in that he attenpted to show that the docunentary
evi dence, when taken all together, shows that the governnent had
altered the tines on the phone I ogs to make the evidence
consistent wth its factual scenario.

Because all of this evidence was available to the
def endant | ong before, and during trial, but was not used for
apparent tactical reasons, the Court cannot consider it newy

di scovered evidence. Additionally, the evidence is not of such a

(Tr. 9, Decenber 27, 2005.) 1In light of the periodically
strained rel ationship between M. Harrison and M. Martir, the
Court permtted M. Harrison to argue in support of his theory.
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nature that it would probably produce an acquittal. The notion
w |l be denied.

A courts nust apply a five-part test when determ ning
whet her a new trial based on newy discovered evidence shoul d be
granted: “(a) the evidence nust be[,] in fact, newy discovered,
i.e., discovered since trial; (b) facts nust be alleged from
which the court may infer diligence on the part of the novant;
(c) evidence relied on[ ] nmust not be nerely cunul ative or
i npeaching; (d) it nust be material to the issues involved; and
(e) it nmust be such, and of such nature, as that, on a new trial,

the newy di scovered evi dence woul d probably produce an

acquittal.” United States v. Jasin, 280 F.3d 355, 361 (3d G
2002) (citing United States v. lanelli, 528 F.2d 1290, 1292 (3d
Cr. 1976)).

M. Harrison cannot satisfy the first, second or fifth
prongs of the lanelli test, above. Al of these docunents were
avail able for review by M. Martir and M. Harrison before trial.

The governnent’s trial nmenorandumwas filed on October
10, 2003 (doc. no. 22). The transcription of the Phil adel phia
Police Radio Dispatch call was a portion of Governnent’s Tri al
Exhibit 7(c), and the City of Phil adel phia incident history
detail was Governnent’s Trial Exhibit 7(b). Regarding the
sent enci ng nmenor andum whi ch of course was not produced before

trial, all of the factual avernents contained in the sentencing
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menor andum were di sclosed in the trial nmenorandum
Even if the Court were to assune that the docunents are
new to M. Harrison, they were nade available to his counsel

before and during trial. See United States v. lLauderdale, 142

Fed. Appx. 25, 32 (3d Gr. 2005) (evidence was neither unknown or
unavail able when it was | ocated by defendant after trial but was
avai l abl e for review by counsel before trial). These docunents
are sinply not newly discovered evidence.

Regardi ng the cellular phone records, the failure of
defendant to acquire the tel ephone records until over a year
after the trial belies any showi ng of diligence. Although M.
Harrison explains that he only | earned he could obtain past phone
bills after the trial, this is not sufficient to except himfrom
the diligence requirenent. M. Harrison had the sanme access to
t he phone records before and during trial that he had after
trial.

Squarely on point is United States v. Wirrells, where

the Third Grcuit found the defendant did not act with the

requi site diligence when he acquired phone records after the
trial to show that his nunber had been di sconnected at the
relevant tinme. 94 Fed. Appx. 927, 929 (3d G r. 2004). The Court
expl ained, “[s]inply put, [the defendant] had the sane access to
t he phone records after trial as he had both before and during

trial. Using proper diligence, [he] could have contacted the
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phone conpany and di scovered the cellular phone nunber in
guestion had been disconnected.” 1d.

The witness testinony presented by M. Mrtir is,
again, not newy discovered evidence. Both the defendant and M.
Morgan testified as to the events of the day on which defendant
was arrested, Septenber 24, 2002. The content of the testinony
was available to the defendant since that date, over three years
ago. The fact that defendant woul d not communicate with his
counsel before trial does not nerit an exception fromthe
standards that nust be net before a newtrial is warranted.

Over eighteen nonths after trial, the defense in this
case has put forward a new theory of the case, a factual scenario
that the defendant and his counsel propose would have changed the
mnds of the jury. This is unacceptable. Al of the information
presented to the Court in Decenber 2005 was avail able to be
presented not only in July 2004, when the trial took place, but
in Septenber 2002, when the defendant was arrested. A new trial
IS not warranted.

Def endant al |l eges a conpl ete comruni cati on breakdown
bet ween counsel and defendant. In his notion for new trial,
def endant asserts that he was not provided by counsel with all of
the governnent’s discovery and pretrial subm ssions. During oral
argunent on Decenber 27, 2005, M. Martir submtted to the Court

that the reason counsel had been unaware of the tel ephone records
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the defense all eges cast doubt on the governnent’s factual
scenari o, was the defendant’s refusal to comrunicate with counse
fromthe tine of his indictnment through Septenber 2004, two
months after the trial was conpl eted.

The Court, however, cannot allow the defendant’s
efforts to mani pulate the system by his on and off comrunication
with counsel, to foreclose the |ong del ayed entry of final
judgnent in this case. During these proceedi ngs, defendant was
given multiple opportunities to act pro se or to dismss his
counsel, the | ast one on Decenber 27, 2005, and repeatedly waived
his right to do so.*

Addi tionally, the defense has not made a show ng that
t he evidence presented would probably lead to an acquittal. At
trial, the governnent put forward testinony fromtwel ve wtnesses
to establish its proposed factual scenario. These w tnesses
i ncluded four police officers present at the scene on the norning
of the incident, the detective who processed the crine scene, a
woman who heard the shots and called 911, a 911 dispatcher, a
woman who heard the shots and whose car was shot, and four expert
W t nesses who established the bullets at the scene canme fromthe
recovered gun, the origin of the recovered gun, and that the

def endant had prior convictions. Based on this evidence, a

O After questioning by the Court, M. Harrison stated, “Yes.
He [M. Martir] can represent ne.” (Tr. 11, Decenber 27, 2005.)
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unani nous jury returned a verdict of guilty.

Even if the Court were to accept the defense’s evidence
here as “newWy discovered,” no show ng has been nmade that it is
of such a nature as to probably produce an acquittal. The
possibility either that the defendant may not have been arrested
i mredi ately, or that the defendant may have been permtted to
make tel ephone calls fromthe back of the police car does not
detract fromthe governnent’s evidence that the defendant had
been the individual who had shot and then discarded a firearm on
t he norning of Septenber 24, 2002.

The nmotion for newtrial wll be denied, and the case

wi |l proceed to sentencing.

[11. CONCLUSI ON
For the foregoing reasons, defendant’s notion for
reconsi deration of the denial of his Rule 29 npotion and his Rule

33 nmotion for new trial are denied.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA
: CRI M NAL ACTI ON
V. : NO. 03-430

W LLI AM HARRI SON
ORDER

AND NOW this 7th day of February 2006, upon
consi deration of Defendant’s Mtion for Acquittal Based on
Previous Rule 29 Motion (doc. no. 101) and Defendant’s Mdtion for
New Trial (doc. no. 103) and the Governnment’s Response (doc. no.
106), and after a hearing at which counsel for both parties
participated, it is hereby ORDERED that Defendant’s Mdtion for
Acquittal Based on Previous Rule 29 Mdtion (doc. no. 101) and

Def endant’ s Motion for New Trial (doc. no. 103) are DEN ED.
AND IT IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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